I nterimDeci sion #3363

In re NEW YORK STATE DEPT OF TRANSPORTATI ON, Petiti oner
In Visa Petition Proceedings
EAC 96 063 51031

Desi gnated by the Acting Associ ate Comm ssioner, Prograns,
August 7, 1998

(1) An alien seeking inmgrant classification as an alien of
exceptional ability or as a nenber of the professions holding an
advanced degree cannot neet the threshold for a national interest
wai ver of the job offer requirenent sinply by establishing a
certain level of training or education which could be articul at ed
on an application for a labor certification

(2) Ceneral argunents regarding the inportance of a given field of
endeavor, or the urgency of an issue facing the United States,
cannot by thensel ves establish that an individual alien benefits
the national interest by virtue of engaging inthe field or seeking
an as yet undi scovered solution to the problematic issue.

(3) A shortage of qualified workers in a given field, regardl ess of
the nature of the occupation, does not constitute grounds for a
national interest waiver. Gven that the |abor certification
process was designed to address the issue of worker shortages, a
shortage of qualified workers is an argunent for obtaining rather
than wai ving a | abor certification.

ON BEHALF OF PETI Tl ONER: Jill Nagy
Lee and LeForestier, P.C.
P. 0. Box 1054
33 Second Street
Troy, NY 12180

DI SCUSSI ON

The enpl oynent -based imm grant visa petition was denied by the
Director, Vernont Service Center, and is now before the Associate
Conmi ssi oner for Examinations on appeal. The appeal wll be
di sm ssed.?

The petitioner seeks to classify the beneficiary pursuant to
section 203(b)(2) of the Immgration and Nationality Act, 8 U S.C
8§ 1153(b)(2), as a nmenber of the professions holding an advanced
degree. The petitioner seeks to enploy the beneficiary as a civil
engi neer . The petitioner asserts that an exenption from the

! This decision was originally entered on April 27, 1998. The
matter has been reopened on Service notion for the limted purpose
of incorporating revisions for publication
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requi renent of a job offer, and thus of a | abor certification, is in
the national interest of the United States. The director found that
the beneficiary qualifies for classification as a nmenber of the
pr of essi ons hol di ng an advanced degree but that the petitioner had
not established that an exenption from the requirenent of a job
offer would be in the national interest of the United States.

Section 203(b) of the Act states in pertinent part that:

(2) Aliens Who Are Menbers of the Professions Holding
Advanced Degrees or Aliens of Exceptional Ability. --

(A) In General. -- Visas shall be made available . . . to
qualified imrmgrants who are nenbers of the professions
hol di ng advanced degrees or their equival ent or who because
of their exceptional ability in the sciences, arts, or
business, wll substantially benefit prospectively the
nati onal econony, cultural or educational interests, or
welfare of the United States, and whose services in the
sci ences, arts, professions, or business are sought by an
enpl oyer in the United States.

(B) Waiver of Job Ofer. -- The Attorney General may, when
he deens it to be in the national interest, waive the
requi renent of subparagraph (A) that an alien's services in
t he sci ences, arts, professions, or business be sought by an
enpl oyer in the United States.

It appears fromthe record that the petitioner seeks to classify
the beneficiary both as an advanced degree professional and as an
alien of exceptional ability. The record establishes that the
beneficiary holds a Master of Science degree in Civil Engineering
(Structures) from lowa State University and thus qualifies as a
menber of the professions hol ding an advanced degree. The issue of
whet her the beneficiary is also an alien of exceptional ability is
nmoot. The remmining issue is whether the petitioner has established
that a waiver of the job offer requirenment, and thus a | abor
certification, is in the national interest.

Neither the statute nor Service regulations define the term
"national interest.” Additionally, Congress did not provide a
specific definition of "in the national interest.” The Committee on
the Judiciary nmerely noted in its report to the Senate that the
conmittee had "focused on national interest by increasing the nunber
and proportion of visas for inmmgrants who woul d benefit the United
States econonmically and otherwise. . . ." S. Rep. No. 55, 101st
Cong., 1st Sess., 11 (1989).

Suppl ementary information to Service regul ations inplenmenting the
I mmigration Act of 1990 (I MMACT), published at 56 Fed. Reg. 60897,
60900 (November 29, 1991), states:

The Service believes it appropriate to |eave the
application of this test as flexi ble as possible, although
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clearly an alien seeking to neet the [national interest]
standard nust make a showing significantly above that
necessary to prove the "prospective national benefit"
[required of aliens seeking to qualify as "exceptional."]

The burden will rest with the alien to establish that
exenption from or waiver of, the job offer will be in the
national interest. Each case is to be judged on its own
nerits.

Several factors must be considered when evaluating a request for
a national interest waiver. First, it nust be shown that the alien
seeks enploynent in an area of substantial intrinsic nmerit. This
beneficiary's field of endeavor, engineering of bridges, clearly
satisfies this first threshold. The inportance of bridges, and
their proper maintenance, is imediately apparent. It nust be
stressed, however, that eligibility is not established solely by a
showing that the beneficiary's field of endeavor has intrinsic
merit. A petitioner cannot establish qualification for a nationa
i nterest waiver based solely on the inportance of the alien's
occupati on. It is the position of the Service to grant nationa
i nterest waivers on a case by case basis, rather than to establish
bl anket waivers for entire fields of specialization

Next, it nust be shown that the proposed benefit will be nationa
in scope. VWiile the alien's enployment may be linmted to a
particul ar geographi c area, New York's bridges and roads connect the
state to the national transportation system The proper nmai ntenance
and operation of these bridges and roads therefore serve the
i nterests of other regions of the country. Mreover, nothing in the
record indicates that pr oper mai nt enance  of New York's
transportation infrastructure would have an adverse inpact on the
interests of other regions.? W therefore conclude that the
occupation in this case serves the national interest.?

2 There may be cases where the benefit is not only purely | ocal, but
may even be harnful to the national interest. For exanple, the
construction of a dam may benefit one area while cutting off a
crucial water supply to another area.

®In reaching this conclusion, we note that the analysis we foll ow
in "national interest" cases under section 203(b)(2)(B) of the Act
differs from that for standard "exceptional ability" cases under
section 203(b)(2)(A) of the Act. |In the latter type of case, the
| ocal |abor market is considered through the |abor certification
process and the activity perforned by the alien need not have a
nati onal effect. For instance, pro bono | egal services as a whole
serve the national interest, but the inpact of an individual
attorney working pro bono would be so attenuated at the national
level as to be negligible. Simlarly, while education is in the
national interest, the inpact of a single schoolteacher in one
el ementary school would not be in the national interest for purposes

(continued...)
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The final threshold is therefore specific to the alien. The
petitioner seeking the waiver must persuasively denonstrate that the
national interest wuld be adversely affected if a |abor

certification were required for the alien. The petitioner nust
denonstrate that it would be contrary to the national interest to
potentially deprive the prospective enployer of the services of the
al i en by maki ng available to U. S. workers the position sought by the
alien. The labor certification process exists because protecting
the jobs and job opportunities of U'S. workers having the sane
obj ective mninmumqualifications as an alien seeking enploynent is
in the national interest.* An alien seeking an exenption fromthis
process nmust present a national benefit so great as to outweigh the
nati onal interest inherent in the | abor certification process.

Stated another way, the petitioner, whether the U S. enployer or

the alien, nust establish that the alien will serve the national
interest to a substantially greater degree than would an avail abl e
U S. worker having the sane mninmum qualifications. It is not

sufficient for the petitioner sinply to enunerate the alien's
qualifications, since the |labor certification process mght revea
that an available U S. worker has the qualifications as well.
Li kewi se, it cannot be argued that an alien qualifies for a nationa
i nterest waiver sinply by virtue of playing an inportant role in a
given project, if such a role could be filled by a competent and
avail able U. S. worker. The alien nust clearly present a significant
benefit to the field of endeavor.

Wth regard to the unavailability of qualified U S. workers, the
job of fer waiver based on national interest is not warranted solely
for the purpose of aneliorating a | ocal |abor shortage, because the
| abor certification process is already in place to address such
shortages. Simlarly, the Departnent of Labor allows a prospective
US. enployer to specify the mininmum education, training
experi ence, and ot her special requirenents needed to qualify for the
position in question. Therefore, these qualifications, taken al one,

(...continued)
of waiving the job offer requirenment of section 203(b)(2)(B) of the
Act . As another exanple, while nutrition has obvious intrinsic

value, the work of one cook in one restaurant could not be
considered sufficiently in the national interest for purposes of
this provision of the Act.

4 Alimted exception to the mninmumrequirenents rule exists, as
set forth in Departnment of Labor regulations at 20 C.F. R 8 656. 21a.
(A US. college or university seeking to fill a teaching position
can establish that the alien was found, through a conpetitive
recruitnent and sel ection process, to be nore qualified than U S.
applicants.) This exception does not apply in this case.
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do not justify a waiver of the certification process which takes
these el ements into account.?®

Because, by statute, "exceptional ability" is not by itself
sufficient cause for a national interest waiver, the benefit which
the alien presents to his or her field of endeavor nust greatly
exceed t he "achi evenents and significant contributi ons" contenpl at ed
in the regulation at 8 CF.R 8§ 204.5(k)(3)(ii)(F). Because the
statute and regulations contain no provision allowing a |ower
nati onal interest threshold for advanced degree professionals than
for aliens of exceptional ability, this standard nust apply whet her
the alien seeks classification as an alien of exceptional ability,
or as a nenber of the professions hol ding an advanced degr ee.

The petitioner's subjective assurance that the alien will, in the
future, serve the national interest cannot suffice to establish
prospective national benefit. \Wile the national interest waiver
hi nges on prospective national benefit, it <clearly nmust be
established that the alien's past record justifies projections of
future benefit to the national interest.® The inclusion of the term
"prospective" is used here to require future contributions by the
alien, rather than to facilitate the entry of an alien with no
denonstrabl e prior achi evenents, and whose benefit to the nationa
interest would thus be entirely specul ati ve.

The petitioner, the New York State Departnent of Transportation
(NYSDOT), has enpl oyed the beneficiary since November 1993. The
beneficiary's supervisor, Project Engineer Anil Desai, P.E

5> The Service acknow edges that there are certain occupations
wherein individuals are essentially self-enployed, and thus would
have no U.S. enployer to apply for a labor certification. Wile
this fact will be given due consideration in appropriate cases, the
i napplicability or unavailability of alabor certification cannot be
viewed as sufficient cause for a national interest waiver; the
petitioner still nust denonstrate that the self-enployed alien will
serve the national interest to a substantially greater degree than
do others in the sanme field.

5 1t should be noted that the alien's past record need not be
l[imted to prior work experience. The alien, however, clearly nust
have established, in sone capacity, the ability to serve the
national interest to a substantially greater extent than the
majority of his or her colleagues. The Service here does not seek
a quantified threshol d of experience or education, but rather a past
hi story of denonstrabl e achi everent wi th sonme degree of influence on
the field as a whole. Academ c performance, neasured by such
criteria as grade point average, cannot al one satisfy the

national interest threshold or assure substantial prospective
nati onal benefit. In all cases the petitioner nust denonstrate
specific prior achievenents which establish the alien's ability to
benefit the national interest.
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describes the function of the NYSDOTI Structures Division as "the
provi si on of pr of essi onal engi neering services for t he
rehabi litation, replacenent, nai ntenance and i nspecti on of bridges."
Counsel states that the beneficiary's "expertise is in prestressed
concrete construction and design of post-tensioning and of curved
bri dges. "

A-M Shirole, P.E., then Director of Structures and Deputy Chi ef
Engi neer at NYSDOI, stated in a Novenber 3, 1995 letter that 60% of
New York's bridges contain steel bearings which are susceptible to
eart hquake damage. The beneficiary "has been involved in detailed
sei sm c anal ysis using state-of-the-art seismc anal ysis software.”
M. Shirol e observes that recent earthquakes have denonstrated "t he
need for careful inplenmentation of new guidelines for inproving the
seismc resistance of bridges." The petitioner has submtted
evi dence showing that the State of New York has withstood four
eart hquakes at or above 5.0 on the Richter scal e since 1884, as wel
as numerous smal |l er earthquakes.

The beneficiary al so anal yzes and designs curved bridges, which
"can provide 10 to 15%econony over a conventional systemconprising

of straight girders.” M. Shirole asserted "I am personally aware
of the national shortage of the type of expertise [the beneficiary]
possesses in the design of curved girder bridges.” Know edge of

speci al i zed desi gn t echni ques woul d appear to be a valid requirenent
for the petitioner to set forth on an application for a |abor
certification. M. Shirole's assertion of a I|abor shortage,
t herefore, should be tested t hrough the | abor certification process.

M. Shirole continued:

32% of all bridges in the United States are deficient in
some manner. . . . As nore and nore of the bridges that
were built in the post world war construction boom reach
the end of their service life, the nation's need for expert
engi neers with experience in structural rehabilitation has
al ready started out pacing their availability, indicating
their shortage in the industry's marketpl ace.

Harold J. Brown, Administrator of the New York Division of the
Federal H ghway Admi nistration (FHWA), states that "[t] he work of
the FHWA is in the national interest, as it will benefit the whole
of America in providing a safer and cost-effective traveling way
across the nation.” M. Brown nmakes no specific assertion about the
beneficiary, offering only the general statenent that "maintenance
of a trained and conpetent engineering staff by each State DOT is
paramount to the success of the Federal H ghway program"”

The above argunents, and sinmilar testinmony from nunerous other
wi t nesses, focus largely on the critical state of the bridges and
related infrastructure in New York and elsewhere in the United
States. It is indisputably true that the nation's bridges play a
fundanmental role in the transportation systemand, by extension, in
t he econony itself which depends on the transportation of goods and
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mobility of comruters and tourists. The enployer's assertions
regarding the overall inportance of an alien's area of expertise
cannot suffice, however, to establish eligibility for a national
i nterest waiver. The issue in this case is not whether proper
bri dge maintenance is in the national interest, but rather whether
this particular beneficiary, to a greater extent than U. S. workers
havi ng the sane mininumqualifications, plays a significant role in
the preservation and construction of bridges.

Ani | Desai asserts that the beneficiary's "qualifications nake him
ideally suited for the kind of conplicated engi neering design that
is done here." CGeorge A Christian, P.E., Director of the Bridge
Desi gn Section at NYSDOI, states that the beneficiary's prior work
experience "was a key consideration in our hiring himin 1993."
Lowel | G eimann, Chair of the Departnent of Civil and Construction
Engi neering at lowa State University, states that the beneficiary's
"uni que background and experience in the field of Dbridge
rehabilitati on by applying techni ques such as post-tensioning is a
resource that can be applied toward the nany bridge projects
upcoming in the United States."

Any objective qualifications which are necessary for the
performance of the occupation can be articulated in an application
for alien | abor certification; the fact that the alien is qualified
for the job does not warrant a waiver of the job offer/|abor
certification requirenent. It cannot suffice to state that the
al i en possesses useful skills, or a "unique background.” As noted
above, regardless of the alien's particular experience or skills,
even assunming they are unique, the benefit the alien's skills or
background will provide to the United States nust al so considerably
outwei gh the i nherent national interest in protecting U S. workers
t hrough the | abor certification process.

P.Y. Mnjure, Chief Executive of Freyssinet (lndia) where the
beneficiary worked for two years, states that the beneficiary "had
rigorous training in the use and application of the world fanous
Freyssinet System of Post-tensioning." Ayaz H Mlik, P.E
Chai rman of the Bridge Design Committee at NYSDOI, states that the
beneficiary "has worked on innovative projects such as segnenta
arch structures patented by the French conpany 'Matiere ." It is
not clear in what capacity the beneficiary "worked on" the Matiere
project; in any event, the beneficiary's invol venent with Freyssinet
and Matiere, standing alone, does not qualify himfor a national
interest waiver. Sinmple exposure to advanced technol ogy
constitutes, essentially, occupational training which can be
articulated on an application for a labor certification.” Special

” The record does not contain any indication that the beneficiary
devel oped the technology for which Matiere holds the patent. An
alien's job-related training in a new nmethod, whatever its
i nportance, cannot be considered to be an achievenent or

(continued...)
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or unusual know edge or training, while perhaps attractive to the
prospective U S. enployer, does not inherently neet the national
i nterest threshold. The issue of whether simlarly-trai ned workers
are available in the U S. is an issue under the jurisdiction of the
Depart ment of Labor.

Ceorge A Christian observes that NYSDOI, and other federal and
state agencies, are in the process of converting to netric
measurenents. M. Christian notes that the beneficiary's previous
experience with netric nmeasurenments is aiding in this transition
The beneficiary's know edge of this system would not rise to the
I evel of being in the national interest for purposes of section
203(b)(2)(B) of the Act, since standard English neasurenments can be
converted to netric though sinple and wi dely avail able arithnetica
formulas. Mreover, the nmetric systemis accepted as the standard
t hroughout nost of the industrialized world, and is therefore
commonl y known anong ali en engi neers. In any event, the enployer's
need for a worker trained in the netric systemcan be expressed on
an application for a | abor certification

Reports submtted on appeal reflect substantial cost savings on
projects on which the beneficiary worked. The record does not show
t hat these savings are due to the beneficiary's invol vemrent, or that
conparable projects executed wthout the beneficiary incurred
significantly higher costs. The reports nmerely indicated that the
projects on which the beneficiary worked coul d have cost nore than
they actually did.

A nunber of the witnesses in this case assert that engineers with
the beneficiary's qualifications are in short supply, yet are
desperately needed because of the deterioration of U 'S. bridges.
The petitioner has never clearly explained why the job offer and
thus the | abor certification requirement should be waived. G ven
the asserted shortage of qualified engineers with the requisite
training, and the evident existence of an offer of permanent
enpl oyment, the situation appears to correspond closely to the very
situation that the labor certification process was designed to
address.

M. Christian states in a letter that the beneficiary's "training
and on-the-job experience becones all the nore inportant since our
engi neering staff developnent is a cost-intensive, tine consum ng

(...continued)

contribution conparable to the i nnovati on of that new nethod. While
i nnovation of a new nmethod is of greater inportance than nere
training in that nethod, it nust be stressed that such i nnovation is
not always sufficient to neet the national interest threshold. For
exanpl e, an alien cannot secure a national interest waiver sinply by
denonstrating that he or she holds a patent. Wether the specific
i nnovati on serves the national interest nmust be deci ded on a case by
case basis.
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process that affects the productivity and quality of the design
process.” In fact, docunents submtted subsequent to the appea
establish the beneficiary's continued involvenent in various
proj ects undertaken by the petitioner. The Service does not dispute
that the beneficiary provides val uable services to his enpl oyer; at
i ssue here is the effect of such services on the national interest
when conpared to others in the profession. The Service al so does
not dispute the advantage to the petitioner of retaining qualified
staff rather than training i nexperienced, newy hired workers. The
contention that no other experienced workers are avail abl e, however,
shoul d be tested on an application for a |abor certification. The
petitioner has not shown that it wll suffer a substantia
disruption inits efforts to maintain New York's bridges and roads
if a national interest waiver is not granted and the petitioner is
required to test the US. Ilabor market through the |[|abor
certification process. Furthernore, with regard to experience, the
regul ations indicate that ten years of progressive experience is one
possible criterion that may be used to establish exceptiona
ability. Because exceptional ability, by itself, does not justify
a wai ver of the job offer/labor certification requirenent, argunents
hi nging on the degree of experience required for the profession,
whil e relevant, are not dispositive to the matter at hand.

Based on the above discussion and a careful review of the record,
it is concluded that although the petitioner has shown that the
beneficiary is a conpetent engi neer whose skills and abilities are
of value to his current enployer, the petitioner has failed to
establish that a job offer waiver based on national interest is
warranted. As is clear froma plain reading of the statute, it was
not the intent of Congress that every person qualified to engage in
a profession in the United States should be exenpt from the
requi renent of a job offer based on national interest. Likew se, it
does not appear to have been the intent of Congress to grant
nati onal interest waivers on the basis of the overall inportance of
a given profession, rather than on the nerits of the individua
alien as they relate to the job to be performed. Moreover, the nmere
fact that an alien may play an inportant role in the activity to be
performed by the petitioner isinsufficient toestablisheligibility
for a job offer waiver based on national interest, since qualified
U S. workers may be available to play a simlar role. Nothing in
the Il egislative history suggests that the national interest waiver
was intended sinply as a neans for enployers (or self-petitioning
aliens) to avoid the inconvenience of the Ilabor certification
process. On the basis of the evidence submtted, the petitioner has
not established that a waiver of the requirenment of an approved
| abor certification will be in the national interest of the United
St at es.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, U S.C 8§ 1361. The petitioner
has not sustained that burden. Accordingly, the decision of the
director denying the petition will not be disturbed.
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This denial is without prejudice to the filing of a new petition
by a United States enployer acconpanied by a |abor certification
i ssued by the Departnent of Labor, appropriate supporting evidence
and fee.

ORDER: The appeal is dismssed.
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